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Dear Ms. Salas:

In accordance with Section 1.1206(b)(1) of the Commission’s rules, I am submitting two
copies of a letter and the accompanying attachments that I sent today to the Commission staff listed
below, on behalf of AT&T Corp and BellSouth Cellular Corp.

Sincerely,

- f —

Howard J. Symons
Attachment

cc: Clint Odom
Mark Schneider
Peter Tenhula
Bryan Tramont
Adam Krinsky
Jonathan Pompano
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July 12, 2000

Clint Odom, Esq.

Legal Advisor to Chairman Kennard
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Re:  Ex Parte Presentation
Petition of the Wireless Consumers Alliance, Inc. for a Declaratory Ruling

WT Docket No. 99-263

Dear Clint:

Thanks for taking the time to meet with AT&T Wireless and BellSouth recently to
discuss WCA’s petition for rulemaking. The attached paper summarizes the major points in our
filings in this matter.

I am also attaching the rehearing order issued last week by the California appeals court
hearing the Ball case. As you will recall, the original order suggested in dicta that restitution
might be an available, though “problematic,” remedy in misrepresentation cases. In the
rehearing order, the Ball court modified its decision to delete this statement in its entirety. In its
place, the court stated that injunctive relief would constitute a sufficient remedy and that it
expresses no views on the possibility of restitution.

In its final form, the court’s order gives no support to WCA’s argument that restitution is
a permissible remedy. To the contrary, the decision reinforces our position that there is no need
for the kind of broad ruling sought by WCA.

Please do not hesitate to call if you would like to discuss these matters further.
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Pursuant to section 1.1206(b)(1) of the Commission’s rules, two copies of this letter are
being filed with the Office of the Secretary.
Sincerely,

tb«mm%q}v\

Howard J. Symons

Attachments

DCDOCS:175168.1(3R5S011.DOC)
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July 12, 2000

Mark Schneider, Esq.

Senior Legal Advisor to Commissioner Ness
Federal Communications Commission

445 12th Street, S.W.

Washington, DC 20554

Re:  Ex Parte Presentation
Petition of the Wireless Consumers Alliance, Inc. for a Declaratory Ruling

WT Docket No. 99-263

Dear Mark:

Thanks for taking the time to meet with AT&T Wireless and BellSouth recently to
discuss WCA’s petition for rulemaking. The attached paper summarizes the major points in our
filings in this matter.

I am also attaching the rehearing order issued last week by the California appeals court
hearing the Ball case. As you will recall, the original order suggested in dicta that restitution
might be an available, though “problematic,” remedy in misrepresentation cases. In the
rehearing order, the Ball court modified its decision to delete this statement in its entirety. In its
place, the court stated that injunctive relief would constitute a sufficient remedy and that it
expresses no views on the possibility of restitution.

In its final form, the court’s order gives no support to WCA’s argument that restitution is
a permissible remedy. To the contrary, the decision reinforces our position that there is no need
for the kind of broad ruling sought by WCA.

Please do not hesitate to call if you would like to discuss these matters further.
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Pursuant to section 1.1206(b)(1) of the Commission’s rules, two copies of this letter are
being filed with the Office of the Secretary.
Sincerely,
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Howard J. Symons

Attachments
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Tuly 12, 2000

Peter Tenhula, Esq.

Senior Legal Advisor to Commissioner Powell
Federal Communications Commission

445 12th Street, S.W.

Washington, DC 20554

Re:  Ex Parte Presentation
Petition of the Wireless Consumers Alliance, Inc. for a Declaratory Ruling

WT Docket No. 99-263

Dear Peter:

Thanks for taking the time to meet with AT&T Wireless and BellSouth recently to
discuss WCA’s petition for rulemaking. The attached paper summarizes the major points in our
filings in this matter.

I am also attaching the rehearing order issued last week by the California appeals court
hearing the Ball case. As you will recall, the original order suggested in dicta that restitution
might be an available, though “problematic,” remedy in misrepresentation cases. In the
rehearing order, the Ball court modified its decision to delete this statement in its entirety. In its
place, the court stated that injunctive relief would constitute a sufficient remedy and that it
expresses no views on the possibility of restitution.

In its final form, the court’s order gives no support to WCA’s argument that restitution 1s
a permissible remedy. To the contrary, the decision reinforces our position that there is no need
for the kind of broad ruling sought by WCA.

Please do not hesitate to call if you would like to discuss these matters further.
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Pursuant to sections 1.1206(b)(1) of the Commission’s rules, two copies of this letter are
being filed with the Office of the Secretary.

Sincerely,
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Howard J. Symons

Attachments
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July 12, 2000

Bryan Tramont, Esq.

Legal Advisor to Commissioner Furchtgott-Roth
Federal Communications Commission

445 12th Street, S.W.

Washington, DC 20554

Re:  Ex Parte Presentation
Petition of the Wireless Consumers Alliance, Inc. for a Declaratory Ruling

WT Docket No. 99-263

Dear Bryan:

Thanks for taking the time to meet with AT&T Wireless and BellSouth recently to
discuss WCA’’s petition for rulemaking. The attached paper summarizes the major points in our
filings in this matter.

I am also attaching the rehearing order issued last week by the California appeals court
hearing the Ball case. As you will recall, the original order suggested in dicta that restitution
might be an available, though “problematic,” remedy in misrepresentation cases. In the
rehearing order, the Ball court modified its decision to delete this statement in its entirety. In its
place, the court stated that injunctive relief would constitute a sufficient remedy and that it
expresses no views on the possibility of restitution.

In its final form, the court’s order gives no support to WCA’s argument that restitution is
a permissible remedy. To the contrary, the decision reinforces our position that there is no need
for the kind of broad ruling sought by WCA.

Please do not hesitate to call if you would like to discuss these matters further.
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Pursuant to section 1.1206(b)(1) of the Commission’s rules, two copies of this letter are
being filed with the Office of the Secretary.

Sincerely,

Howard J. Symons

Attachments

DCDOCS:175168.1(3R5501!.DOC)
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July 12, 2000

Adam Krinsky, Esq.

Legal Advisor to Commissioner Tristani
Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Re:  Ex Parte Presentation
Petition of the Wireless Consumers Alliance, Inc. for a Declaratory Ruling

WT Docket No. 99-263

Dear Adam:

Thanks for taking the time to meet with AT&T Wireless and BellSouth recently to
discuss WCA’s petition for rulemaking. The attached paper summarizes the major points in our
filings in this matter.

I am also attaching the rehearing order issued last week by the California appeals court
hearing the Ball case. As you will recall, the original order suggested in dicta that restitution
might be an available, though “problematic,” remedy in misrepresentation cases. In the
rehearing order, the Ball court modified its decision to delete this statement in its entirety. In its
place, the court stated that injunctive relief would constitute a sufficient remedy and that it
expresses no views on the possibility of restitution.

In its final form, the court’s order gives no support to WCA’s argument that restitution 1s
a permissible remedy. To the contrary, the decision reinforces our position that there is no need
for the kind of broad ruling sought by WCA.

Please do not hesitate to call if you would like to discuss these matters further.
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Pursuant to section 1.1206(b)(1) of the Commission’s rules, two copies of this letter are
being filed with the Office of the Secretary.

Sincerely,
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Howard J. Symons

Attachments
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Jonathan Pompano
Office of Commissioner Powell
Federal Communications Commission

445 12th Street, S.W.
Washington, DC 20554

Re:  Ex Parte Presentation
Petition of the Wireless Consumers Alliance, Inc. for a Declaratory Ruling

WT Docket No. 99-263

Dear Jonathan:

Thanks for taking the time to meet with AT&T Wireless and BellSouth recently to
discuss WCA’s petition for rulemaking. The attached paper summarizes the major points in our
filings in this matter.

I am also attaching the rehearing order issued last week by the California appeals court
hearing the Ball case. As you will recall, the original order suggested in dicta that restitution
might be an available, though “problematic,” remedy in misrepresentation cases. In the
rehearing order, the Ball court modified its decision to delete this statement in its entirety. In its
place, the court stated that injunctive relief would constitute a sufficient remedy and that it
expresses no views on the possibility of restitution.

In its final form, the court’s order gives no support to WCA’s argument that restitution is
a permissible remedy. To the contrary, the decision reinforces our position that there is no need
for the kind of broad ruling sought by WCA.

Please do not hesitate to call if you would like to discuss these matters further.
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Pursuant to section 1.1206(b)(1) of the Commission’s rules, two copies of this letter are
being filed with the Office of the Secretary.
Sincerely,

oo B—

Howard J. Symons

Attachments
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EX PARTE SUBMISSION OF
AT&T WIRELESS SERVICES, INC. AND BELLSOUTH CORP.
WT Docket No. 99-263

1. The overbroad WCA petition can be summarily denied. The broad relief requested by WCA
in this proceeding -- a ruling that the Communications Act never preempts a state court from awarding monetary
damages against CMRS providers for violations of state consumer protection laws or in connection with contract or
tort actions -- can and should be summarily denied. There is no question that some claims for monetary relief that
arise under state contract, tort, and consumer protection laws are preempted under Section 332(c)(3)(A).

2. Claims requiring a court to assess the reasonableness of rates or the quality of service are
preempted. If the Commission nonetheless wishes to provide guidance to state courts on the issue of monetary
damages, it should rule that Section 332(c)(3)(A) preempts any claim requiring a state court to order monetary relief
by assessing the reasonableness of the rate charged in relation to the service provided . To prevent parties from
drawing unintended negative implications from such a ruling, the Commission should also explicitly disclaim any
suggestion that monetary remedies are otherwise available in all other cases.

3. Hypothetical examples of “permissible” claims are unnecessary and will only give rise to
additional disputes. The WCA petition provides no basis for trying to define or offer examples of the kinds of
claims that are not preempted. Each case necessarily turns on its particular facts and circumstances, all of which can
be fully considered by the courts whose function it is to do just that. Hypothetical examples of “permissible” claims
for monetary (or injunctive) relief will only give rise to disputes over their meaning and application to particular
cases.

4. There is no valid distinction between a claim based on “nondisclosure” or
“misrepresentation” on the one hand, or service quality or billing practices on the other. Drawing such a
distinction is simply an invitation to artful pleading; any claim that there are holes or gaps in coverage can easily be
transformed into a claim that “you didn't tell me that there are holes or gaps in coverage.”

5. Courts have consistently preempted tort, contract, and fraud claims that require state courts
to regulate the entry or rates of CMRS, whether such claims are couched as challenges to service quality or
misrepresentation about service quality. In Bastien, for example, the Seventh Circuit held that granting the relief
sought by the plaintiffs’ fraud and misrepresentation complaint would necessarily force the wireless carrier to
“provide more towers, clearer signals or lower rates.” Similarly, in Ball, a California appellate court upheld the trial
court's determination that the plaintiffs’ unfair business practices claims were preempted because they presented a
direct challenge to the rates charged by the cellular carrier. Significantly, on rehearing (July 6, 2000) the Ball court
modified its decision to delete its prior dicta that restitution might be available to address misrepresentation.
See also Union Ink Co. v. AT&T Corp. (dismissing misrepresentation claim because it would require court to
engage in rate and entry regulation).

6. The “filed rate doctrine” cases (Central Office, Day, Wegoland) are useful illustrations of
how courts have been defining “rate regulation” in the context of judicial monetary awards. CMRS providers
have not asserted that the filed rate doctrine generally applies to them. But a court that is preempted from regulating
a wireline carrier’s rates because of the filed rate doctrine is also preempted from regulating a wireless carrier's rates
under Section 332.

1. Despite the Congressional decision to preempt some monetary remedies by the enactment of
Section 332(c)(3)(A), consumers are not left without a remedy, nor are CMRS carriers free to violate the law
with impunity. Consumers can seek injunctive relief, to the extent permissible under Section 332(c)(3)(A), or
rescission of a contract with a wireless carrier. A consumer could also ask a court to enforce contract terms that a
carrier has violated (e.g., refund of a separate roaming charge where the contract stated that no such charge would
be imposed). In addition, state attorneys general and local law enforcement authorities have the ability to seek
substantial civil penalties for violations of the state consumer protection laws. See, e.g., CA Business and

Professtons Code, §§ 17206, 17536. Finally, Federal law gives consumers a private right of action under Section 207
of the Communications Act.

DCDOCS:174610.3(3gq@03!.DOC)
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IN THE COURT OF APPEAL OF TUE STATE OF CALIFORNTA
THTRD APPELLATE DISTRICT

(S5acramento)
BUBANNE BALL at al.,
Plaintiffs and Appellante, co21.783
v. (Bupex. Ck. No. 98a503811)

GTE MOBILNET OF CALIFORNIA et al., CRDER MODIFY¥ING OPINION AND
. DENYING RERERRYNG
Defendanta and Regpondents. [NO CHANGE YK JUDGMENT]

THE CaURT: )

It is ordesred that the opinion filed in thls cass on
Juna 8, 2000, be modified in the following particulaxe:

1. On pags 22, the first full paragraph baginning with tha
worde, “Through their generically-phrased injunotion requests,”
and ending “with the words, "B31 F.2d at pp. 632-634.)”" im
deleted. . ,

2, Dn page 22, the first twe sentences of the pecond full
paragraph, beginning with the words, "In any event, plainciffs
have alleged” and ending with the words *{injunctive zelief and
perhaps monetary ralief sas wall) .~ are delekted.
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3. Cn pags 22, the follawing language shall be inasertaed
following the words, “disgclomures of non-commuinication tima
charges”

(nondigclosure as an unfaly or unlawful businasg
Practice under Bugineassz & Profespiong Code

section 17200 et saqg.), and a sufficient remeady as
part of that action (injunctive rellaef). (San
Comcagt Cellular, supra, 949 F.Supp. at p. 1201.)

4. On page 22, following the taxt inzearted above, add
as footnote 4 the following footnote:

< At this jupncture, we exprens na views an the
roseibllity of restituhion as a remedy. 14-1"1-]
Comcast cellular, supra, 949 F.Supp. at p. 1201y
see and cpmpare Day v. A & T Coxp., =upra,

63 Cal.App.4th at pp..336-320, with Tenore v. ATeT

wireless SVCES, supyra, 962 P.2d at pp. 10B-1l15; mee
rlego In re Long Distance Telecommunications

Licigation, supra., 831 F.2d4 at pp. 632-634.)

This mnddfication doas not cfhan-ge the Judgmentc.
The petitions for rehsaring by appellants Susanne Ball and
Virginla Gordon; and respondente Pacific Bell Mobile Jervices,

Los angales Cellular Taelaphons Company. AirTouch Conpmunications,
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Inc., AdxTouch Cellular, Log Angeles BMSA Limitsd Partnership,
and Sacramentc Valley limited Partnex=hip are danied.
FOR THE COURT:

BLEASE , Acting P.J,
DAVIS e 9
1 The denial of Los Angeles cellular Talephnna Campany’ s

petition for rehearing includes the joindars by Bay aArea
Cellular Telephons Company, Cagal Cellular Communigaticons
Corporation, Napa Cellular Talesphone Company, Salinas Cellulayx
Telephona Company, AT&T Wirelaess Servicas, Inc., Stockton
Callulayx Talaphene Company, Satramentep Callular Telephqane
Company, Redding Cellular Partnersghip, Fresno Celluylar Telephone
Conpany, Santa Barbara Cellular Telephone Qompany and Venturs
Cellular Telephone Company.




Pages of the opinion, marked to show the court’s changes, follow.
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In fact, In Ios Angeles Celiular Telephome Co. v. Superior
Court, supra, 65 Cal.hApp.4th 1013, the lead defendant in the
case before us arguemd gucaomsgfully that a limitation on
liabilicy contained in jts PUC-filed tariff applied to it; thae
ralavant tariff in Los Angeles Cellular was filed in 1989, the
relavenkt events accurred inll994, and the prasmpbkive force of
section 332(¢) (3} (A) wasg not effective until August 195235. (¥-1-1
Cal.app.4th 8t pp. 1016-1017, fn. 3.) What is sauce for tha
gnoge is gaude for the gander, A similar snalypis mpplies te
the plaintiffs’ fifth, sixth, eighth and ninth causea of action
for conduct from Janvwary 1987 through August 7, 18995. We
expreas no viewa on the werit of theaes pra-August §, LIRS
portione of thase carees of action. We simply denide that thess
portions sre nat preeywted by sectilon 332(<) (3) (R) .2

3. The Plaintiffe* Challangas to the Defendants’ Dimclosura
of the Rated Being Chergsd '

The plaintiffs have alao allegad that defendants concealed,
inadeaguately disclosed or misrspréegented the parxticular charges

3 Wa dény tha plaintiffis’ fizret requesnt £or judicieal nokica,
regarding the pre-August 8, 19%5 tariffis filed by certain
dafendants with the FUC. We have upheld against demurrar the
cause of action that &lleges these tariffs were wviolated (the
seventh cause of action), Plaintiffa will now be held to their

proof.

We have also denled the plainciffs’ second regquest Eox
judliaial notice, which encompassed many of the FOC xulings we
have already discussed as well ag some advertiiiag waterials of
the defendants.

20
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that plaintiffs challenge: rounding-yw (zecond ¢auss of
action); »illing from “send to end” (third and fourkh causes of
action); ring time for complete (connected) calls orly (£ifth
and sixth causes of action); overcharging flor incamplete calls
(saventh cause of action); and “lag time* disconneci:ion (eighth
and nincth causeg of actian). In each of thasa causgex of action,
Flaintiffs have reguested generically-phrased ilnjuncrive angd
restitution relief that can be applied to 4 nopdimpclpaure claim,
As we have alluded tao previeuily, esction 332(e) (3) () does

not preempt & plaintiff from maintaining a state law action in
state court foxr an alleged fajilure te digglese a particular rate
ar rate practice; section 332(c) (3) {A) only preempis & gtates law
action challenging the reasonahlensss or legality of the
particular rate or rate pragtice iteelf. (Ses Falnkerg v.
Sprint Corp. (D.N.J. 1986) 165 F.R.D. 431, 438-438; In ze Long
Digrance Telecommunications Litigation (6th Clr. 1587) 831 ¥.24
627, 633-634; Delastro v. AWACS, Inc., supra, 935 F.8upp. at pp.
550-~551; Comecast Cellular, supra, $4% F.Supp. at pp. 1199-1201;
Sandersor, supra, 958 FP.Supp. at pp. 955-856; Day v. AT & T
Corp. (199€¢) 63 Cal.App.4th 328, 338-329, 336-340; Tenore,
Pupra, 562 b.2d 104, 107, 11l-115; In Y& Scuthweeterii Bell
Mobile Systems, Inc.,, supre, F.C.¢. 95-356, § 23.) Thie is
besause section 332 (c) (3) (A} prohibits z state from ragulating
‘~che encrxy of or the rates charged hy" any cellular gsarvice, but

allows a state to regplate Y“the other terms and conditions,”

21
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lncluding “ocustomer billing information” and “orher conaumar

protacticn mattezrs.? (See Tenore, gupre, 962 P.24 &t p. 111;

ses aleq H.R. Rep. No. 103-111, p. 588.)

Rere—PReRienatLe——{Eaa—ibid——eeeand—oomrare —Bay—v sk &P

~Earp—s— gupra; §3—Cat-App—4th-at pp .~ FA6-1M 0T withTenore;—sgpTay """ -

-—S62—PRd~ at—pp 2D E-Ti5—nee—al-Be e — oD S~ et I
Faiecemminicabions—bitigation—apra B3 F idatpp—652«F8d <

eged-a—at e SR R a——

ouyr Btandard of review for a demnrrey sustalned without leave to

amend, there is a reasonable poamibility that plaintiffs can

allege state law causes ©f action ba.aed;on inadequate disdlosure
Yok ind

of non-communicagion time chargas{ S8inge section 332 (a) ()Y {(A)’a

Preemptive power does not apply in thie dieclesuyre arena, the
effective date of gecktian 332 (c) (3) (A) in califoxmia (August B,

1995) im irrelevant to these causeg of action.

22




JUL. 7.2880  4:36PM GD&C LA. #11 NO. 962 P 1010

JU-g7-2008 1139 Puidtl

practice wnder Buginesds & Profesmions coda

section 17200 et seg.), and a sufficient remmdy as
part of that action {injuncrtive relief). (See A
Comcast Cellular, supra, 549 F.Supp. at p. 1201.).

{nondisclepure as an unfair or unlawiful businese »

4 Ar this Juncture, we express o views on tha
pogsibllity of restitution as a remedy. (Sea
comeagt Cellular, gupra, 94% F.Supp. at p. 12017
nee and compare pay v. A £ T Corp.., supre,

63 Cal . App.4th at pp. 336-340, with Tenozre v. ALET
Wwirelaess SVCS, supra, 962 P.2d at pp. 108-115; see
alse In re hong Distance Telecommuricacions
Litigation, supra, B31 F.2d at pp. 632-634.)

TOTAL P.11



